COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS
DEPARTMENT OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF
WETLANDS / NATICK
DEP File #233-0641
LAKE COCHITUATE HERBICIDE APPLICATION
SUPERSEDING ORDER OF CONDITIONS

NOTICE OF CLAIM FOR ADJUDICATORY APPEAL

Pursuant to M.G.L. c.30A § 10 and 310 CMR 1.01(8), the Petitioners named
below (“Petitioners”) file this notice of claim for an adjudicatory appeal of the
Superseding Order of Conditions (*2009 SOC") issued by the Department of
Environmental Protection (“Department”), Divfsion of Wetiands and Waterways, on
August 5, 2009. The 2009 SOC i§ submitied herewith as Ex. B.

1. On April 27, 2009, the Natick Conservation Commiss:ion (“Commission”}
issued an Ordér of Conditions with respect to an Aquatic Management Program (the
“Natick Order”), including application of the herbicide diquat dibromide (“diquat”), in
Lake Cochi’;uate.

2. On May 4, 2009, Petitioners filed a Request for a Superseding Qrder of
Conditions pursuant to the Wetlands Protection Act, M.G.L. ¢.131, § 40, requesting the
Department to override the Commission’s Order of Conditions allowing for the
application of herbicides to Lake Cochituate. On August 5, 2009, the Department
issued its 2009 SOC which affirmed the"Natic.k Order, but added Special Conditions that

weaken even those protections of the statutory interests identified in the Wetlands



Protéc’zion Act that were required by the Natick Order.

Name and Address of Applicant and Address of Project

3. The February, 2009, Notice of intent (*2009 Chemical NOI") was filed by
the Massachusetts Department of Conservation and Recreation (“DCR"), located at 251
Causeway Street, Boston, MA 02114, The 2008 NOI was prepared by DCR’s agent,
Aguatic Control Technology, Inc., located at 11 John Road, Sution, MA 01580.

4. The address of the project is Lake Cochituate, Natick, Massachusetts,

01760.

Name and Address of Peatitioner and Counseal

5. This request is filed on behalf of Petitionérs, listed below, who are
. residents of the Town of Natick. The Petitioners are also persons aggrieved. They are
residents of Natick, who regularly consume and/or use the public water supply and
groundwater supply provided by the Natick Evergreen and Springvale well fields, and
who pay through their local prpperty taxes to_maintain the health and safety of these
well fields. Lake Cochituate is a significant source of the water from which these well
fields pump. As a result of the Department’s failure to prohibit the application of
herbicides to Lake Cochituate, Petitioners may suffer injury in fact which is different in
kind and/or magnitude from that suffered by the general public, o wit: exposure to
diquat dibromide through their drinking, cooking, and bathing water, and increased
costs of their public water supply imposed by the necessity to monitor, treat, remediate,
and/or replace their public water supply.

8. Petitioners are represented by Martin E. Levin, Esq:, Stern, Shapiro,

Weissberg & Garin, LLP, 20 Canal Street, Boston, Massachusetts, 02114 (“Petitioners’
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Counsel”). Telephone: (617) 742-5800, Fax: (617) 742-5858.

7. Each of the Petitioners has previously participated in the permit
proceedings, through their written Request for a Superseding lOrder of Conditions, filed
herewith as Ex. A. In addition, certain of the Petitioners, including but not limited to
Carole Berkowitz and Shirley Brown, participated in the proceedings of the Natick
Cbnservation Commission concerning this matter, as demonstrated by the record of
proceedings before that Commission filed herewith as Ex. A2.

Other Parties |

8. Interested parties are (a) the DCR, 251 Causeway Stireet, B.oston,
Massachusetts 02114; and (b) Natick Consetvation Commission, Town Hall, 13 East
Central Street, Natick, Massachusetts 01760,

Statement of Facts

g. Lake Cochituate is a lake of approximately 600 acres in size. It is
comprised of four connected ponds, North Pond in Wayland and Framingham, Middie
Pond, which s largely in Natick, Carling Pond in Natick, and South Pond in Natick. The
Natick Evergreen well field, which consists of active wells providing public water supply
to the residents of the Town of Natick, is located on a peninsula adjacent to, and in the
northern quadrant of, Middle Pond. The Zone | radius for the bvergreen well fieid
extends into Middle Pond." The Evergreen wells provide about 36% of Natick's drinking
water.? The Natick Springvale well field, also an active well field providing about 34% of

the public water supply to the residents of the Town of Natick, is located on a peninsula

' Richard Tomeyzk, Section Chief, Wetlands Program, NERO, Superseding Order of Conditions
gAffirmation}, DEP File #233-0601 (“2006 SOC”), p. 2 (Ex. A1, Attachment 1).
2006 SOC, p. 2.
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bordered by South Pond, Middie Pond, and Carling Pond. See Ex. A1, Attachment 2.3

10.  The 2009 Chemical NOI proposed application of the herbicide Reward
(diquat dibromide) to contro! an infestation of milfoil weed in Middle Pond of LLake
Cochituate. The chemical reatment area is five acres of the Lake adjacent to the
shoreline in the northern quadrant of Middle Pond, extending from the boaf ramp to the
public beach, and including the kayak launch area in between.

11.  No studies have been done regarding the relationship between Middle
Pond and the Evergreen wells, However, the Department’'s Wetlands Program has
opined that the relationship should be similar to the relationship between the Springvale
wells and the Lake. Therefore, it is to be presumed that at least the northern half of
Midaie Pond, and certainly the chemical treatment area approved by the Department,
constitutes part of the recharge area for the Evergreen well field.* Furthermore, the fact
that the shoreline areas of the Lake consist of predominantly coarse-grained sédiments

indicates that “the exchange of ground water and pond water most likely occurs through

these areas.”

{emphasis added)
The hydraulic conductivity of these gravels is very high,
which means that water can move very rapidly from the lake
into the groundwater. Estimates of average travel time from
the lake to the wells are on the order of 1 month to 8 months,
but this can be much shorter depending upon specific

. hydrologic conditions.®

® Ex. A1, Attachment 2 is a Figure from a siudy by the U.S. Geological Survey (“USGS”), Friesz, Paul J.,
and Church, Peter E., Pond-Aguifer Interaction at South Pond of Lake Cochituate, Natick, Massachusetis,
U.S. Dept. of the Interior, U.5. Geological Survey, Water-Resources Investigation Rept. 01-4040 (2001)
sreferred to herein as the “USGS South Pond Study®).

See, Testimony of Richard F. Yuretich, Ph.D., April 28, 2005 (*Yuretich Testimony”), ¥ © (Ex. A1,
Attachment 3). Referring to the extensive analysis performed for the USGS South Pond Study, Dr.

Yuretich noted that the recharge area for the similar Springvale wel! field included the southern half of
Middle Pond.

® USGS South Pond Study, p. 27.
® Yuretich Testimony, 9 7.




12. In other words, the exchange of groundwater and the water of Middie
Pond occurs precisely at areas including the areas to be treated by diguat under the
Department’s 2009 SOC; and the fravel time from those areas to the Evergreen wells
may be very. short.

13.  In addition to being a significant source of water used for drinking,
cooking, and bathing by residents of the Town of Natick, Middlé P_Qnd is used by the
public for swimming, fishing, and boating. It is accessed both by abutters and ‘through
the state park operated by DCR.

14.  The Lake itself is within the Zone 1l Wellhead Protection Area, and
appears on the 2008 Estimated Map of Priority Habitats of both Rare Species and rare
Wildlife, published by the Natural Heritage and Endangered Species Program.

Existing Order of Conditions, #233-600

15. lt:I January, 2008, the DCR filed an NOI, prepared by the ESS Group, Inc.
("ES8"), for Physical and Biological Control of Nuisance Aquatic Vegetation in Lake
Cochituate (“2006 Non-Chemical NOI") (Attachments to the 2006 Non-Chemical NOI
are attached herefo as Ex. A1, Attachment 4). The DCR sought a five-year Order of
Conditions from the NCC, in light of the need to implement a long-term management
plan for the Lake. Among the areas of invasive milfoil in Middle Pond proposed io be
addressed were the densely infested pubiic boat ramp, and the other pubiic access
areas (such as the public beach and kayak faunch) which were reported to be less

densely infested at that time.” DCR’s plan for these areas during year 1 included

7 2006 Non-Chemical NOI. p. 3.



hand-pulling, suction harvesting, and/or benthic barrier placement.® Suction harvesting
was identified as an appropriate method to control moderate to dense infestations of
milfoil, and in areas up to five acres.’ Benthic barriers were identified as an appropriate
method for small areas of dense infestation in areas of critical access or use. Indeed,
the DCR reported success with this method at the public beach in Middle Pond. *°
Hand-pulling was identified as an appropriate conirol method only for low density areas
of infestation.”

16.  One additional control method was also proposed at the time, although not
for Middle Pond. DCR proposed to perform a mitfoil weevil pilot study in North Pond."

17.  On May 2, 2006, the Commission approved the 2006 Non-Chemical NOI,

with special conditions including the requested five-year term. This Order therefore

remains in effect.”

DCR's Acitivities Under Order of Conditions #233-600

18. DCR’s account of its weed control activities in Middie Pond since 2006
shows the use of no control methods until November of that year, when it placed
benthic mats on the lake bottom at the public beach. Mats, in conjunction with hand-

pulling, were reportedly used at the public beach in the summers of 2007 and 2008, with

& 2006 Non-Chemical NOI, p. 8.

® 2006 Non-Chemical NOI, p. 11 & Figure 13.

% 2006 Non-Chemical NOY, p. 11.

"' 2006 Non-Chemical NOI, p. 10.

2 2006 Non-Chemical NOI, p. 12,

®* DCR has also twice previously soughi to freat Middle Pond with herbicides, including the use of diguat
in public access areas in Middle Pond. A 2003 NOI was initially approved by the Commission. However,
DCR withdrew that NO1 in 2005, shortly before the scheduled administrative hearing on an appeal
brought by Natick residenis, Certain pre-filed testimony from experts prepared to testify at the 2005
hearing concerning the risks posed by the use of diguat (i.e., Drs. Yuretich, Strauss, Monosson, &
Horowitz) is submitted herewith. A 2006 NOI for the use of herbicides (including diquat) was denied by
the Commission. That denial was affirmed by the Department in its Superseding Order of Conditions,
DEP File #233-0601.
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apparent success in clearing that area of weeds during both swim seasons.™

19.  ltis unclear when DCR took action to control weeds in the area of the boat
ramp. However, such actions have been limited to the use of benthic mats and hand-
pulling. According to DCR, substantial growth remained in this area throughout the
2008 boating season notwithstanding these efforts. 'S

20.  Despite its recommendation of the use of suction harvasting.in the areas
of the boat ramp and other public access points in Middie Pond, DCR did not implement
that weed control method in those areas of the Lake. As a result of meetings with
Natick officials and representatives of concerned citizens, the Town of Natick proposed
to use $17,000 of its own money to assist DCR in implementing Diver Assisted Suction
Harvesting (“DASH”) methods, including a spedcially equipped boat, during the 2009
season. Despite the Natick community’s understanding that this was to become part of
a comprehensive approach to weed control for the Lake, DCR ultimately rejected this
propesal, and instead submitted the 2009 Chemical NOI.

Environmental Risks Posed by Diquat

21.  Diquat dibromide is a nonselective contact herbicide (i.e., it not only
affects mllfoﬂ but other plants it contacts as well). It is not a permanent remedy for
milfoil infestation, because it operates by destroying plant leaves, but does not
permanently destroy the plant at the root. It is, at best, a cosmetic “quick fix” that would
have to be implemented repeatedly for weed control.'® Notwithstanding the transitory

beneficial effect diquat may have on the density of the milfoil, it is an environmentally

1 . See Attachment C to the 2009 Chemical NOI.
ld

¢ See, Testimony of Howard Hérowitz, Ph.D. . May 2, 2005 (*Horowitz Testimony”), 19 29, 41 {Ex. A1,
Attachment 5)
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persistent chemical, likely to remain in the Lake water and/or Lake sediments for
months to years." |

22. The Material Safety Data Sheet for Reward states that it is moderately
toxic by dermal or inhalation exposure, and slightly toxic by ingestion.'® Animal studies
indicate that diguat dibromide can cause eye membrane irritation, alterations in fluid
balances, diarrhea, kidney failure and toxic liver damage.”® A 1994 Department
memorandum regarding the use of diquat in Zone i} water supply areas states that
“[d]iquat is one of the more toxic of the herbicides used for aquatic weed control. lis

toxicity to aquatic organisms and non-target species should...be considered when

evaluating diquat for use.”®

23. Ina recént survéy of scientific studies since the publication of the EPA’s
oral reference dose to quantify the (noncancer) toxicity of diquat to humans (“RfD"), Dr,
Harlee Strauss, a respected expert in risk assessment and toxicology, stated that the
“RfD may not be adequately protective against adverse reproductive effects and
perhaps other effects.”®’ Dr. Strauss further notes that the RfD was based on an
average of doses that does not reflect the greater toxic effects of diquat on males as
opposed to females, or on different strains of the animals subject to s'tucly.22 Nor did the
studies on which the EPA’s RfD was based take into account the possible additive

effects of diquat in combination with other toxicants to which Natick residents and those

7 vyyretich Testimony, %9 9, 10.

® Syngenta MSDS, § 11. (Ex. A1, Attachment 6) ,

% Extoxnet Pesticide Information Profile, pn. 1-2. (Ex. A1, Attachment 7)

2 Memorandum from Nichotas Anastas, ORS, to Tara Gallagher, DWS, re: Recommendations for the
use of Diguat (CASRN 85007) within Zone |l water supply areas, Sept. 7, 1894, p. 3.

?! Testimony of Harlee Strauss, Ph.D., April 30, 2005 (“Strauss Testimony”), 1 19. (Ex. A1, Attachment

%

Strauss Testimony, ¥ 22.



using the swimming beach may have been exposed.” Finally, the EPA’s evaluation of
the toxicity of diquat is based on the pure chemical, and does not include the
approximately 60% of Reward which is comprised of so-called “inert” ingredients, about
which there is little information available to the public.?* Dr. Strauss concluded that it
would be imprudent to use diquat under circumstances such as these, where humans
could be exposed both as a result of migration to the public drinking water supply and
the recreational use of Middle Pond. |

24, Significantly, the Natick Board of Health has reached the same
conclusion, after retaining its own expert on water chemistry and the fate of diguat in the
environment.” That expert's report called for “site-specific hydrogeologic modeling,
coupled with fate and transport modeling for Diquat (based on site-specific fate and
transport data)...,” before a reliable determination could be made that the diquat would
not reach Natick’s public water supply wells.*®  Such site-specific fate and transport
analysis has never been put forward by DCR.

| 25.  Site specific analysis has, however, been performed to evaluate the

potential adverse effects of diquat on fish and invertebrate life found in Lake Cochituate,
again based on the available literature. That analysis concluded that the herbicide

application at the level proposed by DCR “is likely to adversely affect the young fish that

*® strauss Testimony, ¥ 23.

* Strauss Testimony, § 24.

% Letter from James M. White, Jr. RS/REHS, Natick Board of Health, to Natick Conservation
Commission, Aprit 1, 2009, with Memo from Warren Lyman, Ph.D., March 27, 2009 {“Lyman Memo").
ESEX‘ A1, Attachment 8) :

Lyman Memo, p. 1. Seg, also, p. 2 (| have some concern over the lack of site-spegific data on
chemical fate and transport relating to: (1) Diguat mobility in lake sediments and aquifer materials; and (2)
Diguat degradation. | suspect most of the data referred to are from laberatory studies. The conditions of
the laboratory studies are commonly quite different from actual environmental condiiions.”) (emphasis in
original)
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inhabit the Lake, and the important fishery and habitat functions served by the land
under the Lake.””” The adverse effects of the chemical itself on the Lake’s fish will be
exacerbated by the expected loss of oxygen and effects on non-target .vegeiﬁatic}ﬂ.28

26. Without conducting the comprehensive site specific groundwater and
water supply analysis recommended by the Town’s own Board of Health, or requiring an

| independent evaluation of whéther the proposed project will have an impermissible |
adverse effect on wildlife and fish habitat, as required by 310 CMR 10.60, the Natick
Order permitted the application of diguat dibromide.

27.  Although the Natick Order did not fully comport with the requirements of
the Wetlands Protection Act, it did at least impose certain special conditions to try to
fimit the threat to the Town’s water supply and other wetland resource interests, and
public health concerns. These included: approval of a one-time herbicide application
only, uniess DCR obtains the Commission’s written approval for additional applications
(Natick Order, 9 13); pre~ and post-treatment water and sediment sampling for diquat
(Natick Order, 9 22); pre- and post-treatment sampling of Natick’'s Evergreen Wells for
diquat (Natick Crder, 1 23); postwtreétment reporting of the treatment and sampling

- programs {Natick Order, 1 24); pre- énd post-treatment plant survey maps of the treated
area (Natick Order, 1% 19 & 20); hand pulling of weed stalks and roots after treatment
(Natick Order, § 21); prior published notice of the treatment, in both newspapers and at
the shoreline of Middle Pond (Natick Order, 11 15 & 18); restrictions on recreational,

drinking, and other uses of lake water on and within several days after the day of

7 Testimony of Dr. Emily Monosson, Ph.D., May 2, 2005 (*Moncsson Testimony"), 4 48. (Ex. A1,
Attachment 10} See, also, Horowitz Testimony, 19 20-21 (effects on fish), 23 (effects on frogs), 24
geﬁects on invertebrates), and 26 (effects on microbiais).

® Yuretich Testimony, ¥ 15; Monosson Testimony, 9 50.
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treatment (Natick Order,  17); and, once again, pilot testing and a detailed analysis of
~ mechanical weed control alternatives to herbicides (Natick Order, § 25).

28.  Notonly does the 2009 SOC fail to comport with the requirements of the
Wetlands Protection Act (for all the reasons stated below), but it eliminated every one of
the protective measures that had been required by the Natick Conservation
Commission referred to in paragraph 27, above. Instead, the Department, through the
2009 SOC, permitted repeated applications of diquat for a period of at least five years,
without any monitoring of the effects of such sustained discharge of this hazardous
chemical on the Town’s water supply, lake water, sediment, or g.roundwater, and
virtually without public oversight, warnings, and use restrictions.

Specific Objections to the Order of Conditions

29.  The 2009 Chemical NOI was proposed and approved under the limited
project provisions of 310 CMR 10.53(4). The Department has issued ah extensive |
Guidance document regarding projects proposed under these provisions, “Guidance for
Aquatic Plant Management In Lakes and Ponds” (April 2004) (“DEP Guidance”). For
example, before the Department could approve the proposed limited project, DCR was

required to demonstrate that the project will improve the natural capacity of the resource

area to protect some or all of the interests identified in the Wetlands Protection Act {e.q.,
public or private water supply; groundwater; fisheries; wildlife habitat: poliution

prevention}, while minimizing the adverse effects on the remaining interests. DEP

Guidance, p. 1; 310 CMR 10.53(4). Furthermore, projects proposing weed control to
improve the ability of the resource area to provide recreation or other similar interests
do not qualify for Limited Project status. DEP Guidance, pp. 1-2.
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30. To demonstrate that adverse effects will be minimized, the NOI must
“lilnclude a discussion of how the project will protect the interests of. the Act, including
public and private water supplies and groundwater....This discussion should...include an
analysis of alternative strategies and whether they would avoid or minimize impacts to
the resource areas.” DEPF Guidance, p. 4. The work description and plan must be
detailed and site-specific. A generic discussion of site conditions and impacts to
resources is not acceptable. Id.

31.  The 2009 SOC permits the discharge to the Lake of a substance
hazardous to humans, wildlife, fish, and other aguatic organisms, and non-target plant
life. Furthermore, the herbicide to be applied is acknowledged to be highly persistent in
the environment and therefore likely 1o remain in the Lake water and/or bound in the
soils and sediments in and around the Lake for years to come, with a potential to
migrate or leach into ground water and contaminate the nearby public well field. The
2009 SOC, and the 2002 Chemical NOI that it approved, do not contribute to the
protection of the interests identified in the Massachusetts Wetlands Protection Act, and
are inconsistent with the wetlands regulations, in the following ways:

a) The 2009 Chemical NOI presents a vague and.generic' plan that does not
contain sufficient detail of Lake Cochituate site conditions fo satisfy the Wetlands

Protection Act and regulations.
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i) There is no detailed, site specific analysis of the fate and
transport of the diquat, including in particular a study of the
hydrologic relationship betWeen the proposed treatment area and
the Evergreen and Springvale well fields, the mobility of t.he digquat
in the water column and/or through Lake sediments, the saturation
of adsdrption capacity of the Lake sediments as a result of
repeatéd appiication.of diquat over a five-year period, and the
expected rate of degradation for the diquat under the specific
circumstances of the proposed application. See, 310 CMR
10.56(4)(a)(2). DCR certainly did not make a “clear showing” that
the treatment area does not play a role in the protection of
groundwater and drinking water, and the Act and regulations clearly
prohibit any activity that could impair these interests. The NOI
should have contained the requisite analysis to provide assurance

that the proposed activity will not impair these interests. The

Department’s only alternatives were either to deny the NOI, or to
require the analysis prior to acting on the NOL.

ii) There is no detailed and site specific vegetation survey of
the area proposed for treatment, which, again, must be performed

before a control plan is proposed. See, e.g., Superseding Order of

Conditions #331-87 (Card Pond, West Stockbridge), “Findings,”
(excerpt at Ex. A1, Attachment 11).
iii) There is no detailed and site specific wildiife habitat

evaluation, prepared by an individual with the requisite
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gualifications described at 310 CMR 10.60(1)(b), and prepared by
reference to 310 CMR 10.60(2)(b), and the Depariment’s
Massachusetts Wildlife Habitat Protection Guidanrce for Inland
Wetlands (MassDEP 2006); and there is no wildlife habitat
restoration/replication plan prepared by that same individual per the
General Performance Standard at 310 CMR 10.60(3). See, e.g,,
Superseding Order of Conditions #331-87, id.

iv) There is no detailed and site specific evaluation of the effect
of the herbicide on breeding habitat, escape cover and food for
fisheries. See, 310 CMR 10.56(4)(a)3).

v) There is no detailed and site specific evaluation of the effect
of the herbicide on surface water quality. Killing the milfoil i'nllarge
“quantities without requiring that the treated weed stalks and roots
be removed will create an extensive area of dead and decaying
vegetation along the shoreline of Middle Pond, causing adverse
impact to surface water quality and creating a low oxygen
environment that will further encourage the persisience of the
diguat in the bottom water that infilirates into the groundwater
aquifer.

vi) As a matter of law, the discharge of diquat into the Lake

constitutes the discharge of a poliutant. See, National Cotion

Council of America v. USEPA, 553 F.3d 927 (6" Cir. 2009), petition

for rehearing denied (Aug. 3, 2008). Hence, by its very terms, the

activity permitted by the Depariment is contrary to the inferests
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b)

protected under the Wetlands Protection Act (e.g., prevention of

poliution). It is even contrary fo the Special Conditions of the 2009

SOC itself, as they prohibit the discharage of pollutants during the

work on the project! See, 2009 SOC, Condition #32. Furthermore,

the herbic'ide application is unlawful Without issuance of a National
Poliutant DisCharge Elimination System (“NPDES") permit. The
2009 SOC fails to require such a permit, which must be referenced

in the Order pursuant to 310 CMR 10.03(4).

There is no analysis of alternative strategies adequate to permit a

meaningful determination of whether non-chemical control methods would avoid or

minimize impacts to the resource areas. Instead, the NOI provides an incomplete iist of

non-chemical alternatives, no measure of comparison with the use of diquat, and

perfunctory dismissal of each of the alternatives in turn.

i) The 2009 Chemical NOI provided no detailed and site

'specific criteria for measuring the success of either the diquat or the

alternatives.

i) After proposing mechanical harvesting techniques as

appropriate for the public access areas in Middle Pond three years
ago, the DCR summarily rejects that alternative for the very same
areas in the 2008 Chemical NOI. This rejection comes after the
DCR failed to implement those methods despite the 2006 Order of
Conditions calling for their use, and without any analysis of their
efficacy in combination with other non-chemical methods in the

public access areas that are the subject of the 2009 Chemica! NOI.
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ii)  After three years of apparent success with benthic hatting
and hand-plulling in the public beach area, the DCR rejecied that
alternative this year, without explanation. No consideration is given
to combining fhi_s_method with other methods, such as mechanical
harvesting in the areas of the boat and kayak launches.

iv) After proposing and then failing to pilot milfoil weevils to
determine their efﬁcécy in the conditions present in Lake

| Cochituate, the DCR rejected that method without explaining what
information specific té site conditions at Middie Pond support such
rejection.

V) The 2009 Chemical NOI does not discuss the possibility of a
limited drawdown-a method of aguatic weed control that may be
particularly effective due to the cold winters in Massachusetts. tis
true that a Lake-wide drawdown would face obstacles posed by the
fact that the Lake is a source of the Town’s wells, and because of
sediment contamination particularly in South Pond. However, no
consideration is given to the technological feasibility and efficacy of
a drawdown in the shoreline area of Middie Pond that is the subject
of the 2009 Chemical NOI.

vi) The 2009 Chemical NOI fails to discuss other common-
sense management alternatives. In particular, it fails to consider
any of the non-chemical alternatives in conjunction with limiting the
public access areas to Uses that will not continue to exacerbate the

invasive weed problem in other areas of Middle Pond and the Lake
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as a whole-such as restricting boat access to areas where
infestation can be controlled without resort to toxic chemicals, or
temporarily halting boat access altogether until an effective control
method is implemented. In its submittal and in statements made by
its representatives during the course of public hearings on this
matter, the DCR has -admitted tﬁa't not only has it failed to control
milfoil in the boat launch areas, but DCR'has actually facilitated the
infestation of Middle Pond by continuing to permit use of the
densely infested boat launch areas. Not only is milfoil transported
on the boats, but the boats’ propeller action (and perhaps the kayak
use) in these and other areas of the Lake can cause weed
fragments o break loose and reseed.

c) Neither the Notice of Intent, nor the 2009 SOC, specify performance
standards adequate to brevent or minimize the risk of harm posed by the proposed
project, including but not limited to the manner in which herbicide migration and
ecological and human exposure routes are to be controlied: determination of safe
concentrations of the herbicide in the Lake environment, if any; monitoring during and
after application to insure that safe concentrations (if any) are not exceeded, and that
the herbicide is not applied and has not migrated beyond the “strictly limited"*® area
permitted under the 2009 SOC; and detailed spill prevention and control plans.

d) The 2009 SOC fails to address any of the above deficiencies. instead, the
Department adopted special conditions wholly devoid of the protections that the

Commission had adopted in issuing the Natick Order. (See, 19 27 & 28, above.}) While

* See 2009 SOC, condition #30.
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Petitioners contend that certain of the protections adopted by the Commission
themselves failed to comport with the Wetlands Protection Act's requirements for site-
specific, pre-treatment ecological and alternatives analyses, the Department’s decision
{o permit repeated discharges- of a hazardous chefnical to Middle Pond with absoiutely
no ecological and alternatives analyses constitutes a serious violation of the Wetlands
Protection Act, an extreme abuse of discretion, and complete disregard for the concerns
of the Commission and the citizens of the Town of Natick.

32. Based on the foregoing, and furthef evidence and information to be
presented to the Department, the Petitioners contend that the 2009 SOC is inconsistent
with 310 CMR 10.00 and does not contribute to the protection of following interests
identified in the Wetlands Protection Act; protection of public water supply; protection of
ground water supply; prevention of pollution; protection of fisheries; and protection of

‘wildiife habitat.

Relief Sought Through Adijudicatory Hearing

33.  Petitioners respectfully request that the Department modify the
Superseding Order of Conditions by denying the 2009 Chemical NOI and prohibiting the

application of diguat dibromide.
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AND THE FOLLOWING RESIDENTS OF
NATICK, MA:
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Kevin R. Barry
10 Walden Dr., #3
Natick, MA 01760
(508)545-1830

Amy Basvert
16 Forest Ave.
Natick, MA 01760

Catherine Bendheim

32 Arcadia Rd.
Natick, MA 01760
(508) 651-8832

Barak Bejerano
Orly Bejerano

14 Crescent Street
Natick, MA 01760
{508) 653-9392

Ronald Bernard
5 Presbrey Place
Nafick, MA 01760

Joanne Billo

13 Shattuck Street
Natick, MA 01760
(508) 653-3074

Pat Bloise

31 Hartford Street
Natick MA 01760
(508) 653-2775

Bonnie Boyd
Lillian M. Boyd

0 Cedar Ave
Natick, MA 01760

Kathieen E. Brady
22 Wellesley Ave.
Natick, MA 01760
(508) 651-9529
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Ciarence Brown
Shirley Brown

6 Megonko Rd.
Natick, MA 01760
(508) 853-9616

George. T. Campbeli
33 Lakeshore Rd.
Natick, MA 01760
(508) 352-3022

Bruce D, Carson -
Nancy Carson

S Flynn Street
Natick, MA 01760
(508) 655-0239

Patricia Casella
289 Wellesiey Ave.
Natick, MA 01760
{508) 651-8389

Juliette J. Ceplikas
13 Arthur Street
Natick, MA 01760
{508) 653-8123

Greg Chaparam
36 Speen Street
Natick, MA 01760

Rick Ciccarelli
Wendi Ciccarelli
9 Stillwater Circle
Natick, MA 01760
(508) 655-1489

Donald F. Clark
3¢ Beacon Street
Natick, MA 01760
(508) 653-4785

Richard W. Clare |l
6 Crescent Street
Natick, MA 01760
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John Coates
Elizabeth A. Coates
8 Crescent Street
Natick, MA 01760
{508) 655-1596

- Anna Coburn-
“Norm Coburn
29 Lakeshore Rd.
Natick, MA 01760
(508) 653-2327

Ruth Coburn

43 Beacon Street
Natick, MA 01760
(508) 655-9109

Lisa Colman

120 Pond Street
Natick, MA 01760
(508) 650-2970

John Connolly

6 Alien Sireet
Natick, MA 01760
(508) 655-0039

Douglas A. Cox
Agnes H. Cox

42 Beacon Sireet
Natick, MA 01760
(508) 855-7551

Charles Crespi
Theresa A. Crespi
8 Arcadia Rd.
Natick, MA 01760
(508) 653-6598

Francis Crespi
10 Arcadia Rd.
Natick, MA 01760
(508) 655-1547

Mark R. Cristofori
5 Judith Rd.
Natick, MA 01760
(508) 655-4205
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Christine Crosby
William Crosby, Jr.
47 Lakeview Ave.
Natick, MA 017580
(508) 653-8624

T. Edmund Daly
120 Rockland Street
Natick, MA 01760
(508) 651-0018

Chris DeFrancesio
25 Wellesley Ave
Natick, MA 01760

Pam DeSimone
8 Village Lane, #6
Natick, MA 01760

Avis Dinrio

Beth Dinnio

Lisa Dinnio

13 Crescent Street
Natick, MA 01760
(508) 653-5764

Linda Drew

17 Algonquian Dr.
Natick, MA 01760
(508) 653-6855

Nancy Dyer

5 Presbrey Place
Natick, MA 01760
(508) 655-7777

Irene Ferguson
28 Stacey Street
Natick, MA 01760
{508) 655-6764

Bethny Finnegan

9 Sylvester Rd.
Natick, MA 01760
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Linnea F. Fisher
22 Middle Sfreet
Natick, MA 01760
(508) 653-8646

Edward Flaherty

. Joanne Flaherty
41 [akeview Ave,
Natick, MA 01760
(508) 650-1795

Jodi Franklin
David Franklin

6 Presbrey Place
Natick, MA 01760
(508) 655-6630

Jeft Gagner

10 Sylvester Rd.
Natick, MA 01760
(508) 655-0420

Brian Greenberg
3 Columbia Ave.
Natick, MA 01760
(508) 653-7709

Jonathan P. Gelerich
3 Heidi Lane
Natick, MA 01760

Madeline Gersh
12 Lacosta Dr.
Natick, MA 01760

Caroline Goldman
17 Hampton Rd.
Natick, MA 01760

Elien Goldman
63 Lakeshore Rd.
Natick, MA 01760

Joanmarie Goodwin
50 Beacon Street
Natick, MA 017860
(508) 653-5584
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Charles Gorman
Elizabeth Gorman
6 Taylor Ave.
Natick, MA 01760
(508) 652-0810

Patricia Gray

271 Crescent Strest
Natick, MA 01760
(b08) 653-1489

Kelly Grygiemicz
10 Parkview Street
Natick, MA 01760

Victoria A. Ford Guest
6 Fairbanks Place
Natick, MA 01760
(508) 650-5404

Joe W. Hale

13 Crescent Street
Natick, MA 01760
(617)763-8862

Nancy H. Halern
14 Waban Street
Natick, MA 01760

Linda Havener
15 Pinehurst Ave.
Natick, MA 01760

Barbara Barry Hawtrey
Peter Hawtrey

11 Crescent Street
Natick, MA 01760
(5608) 655-9370

Steven Hayes
7 Lakeview Garden
Natick, MA 017680

Dale R. Henderson
Ryan Henderson
54 Beacon Sireet
Natick, MA 01760
(508) 651-3947
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Helen E. Hollingworth
21 Lakeshore Rd.
Natick, MA 01760
(508) 653-0423

Joseph Holston
254 N. Main Street
Natick, MA 01760

Barbara Honthumb
8 Crescent Street
- Natick, MA 01760

Marcia Hoyt
8 Beacon Sfrest
Natick, MA 01760

Ellen Hunt

1 Clover Terrace
Natick, MA 01760
(508) 651-2223

Bradley Jackson

50 W. Central Street, #3
Natick, MA 01760

{508) 855-3063

Pat Jacobs
2 Buckingham Rd.
Natick, MA 01760

Karen Janson
29B Wellesley Ave
Natick, MA 01760

Michae! Jennings
7 Euclid Circle
Natick, MA 01760

Scott Jennings
Sandra Jennings
41 Beacon Street
Natick, MA 01760
(508-653-9279

Lisiane Jimenez
4108 Robinhood Rd.
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Natick, MA 01760
(508) 315-3126

Charles Johnson
Judy Johnson

38 Lakeshore Rd.
Natick, MA 01780
(508) 655-7690

Ann Karnofsky

107 W. Central Street

Natick, MA 01760
(508) 655-1999

Pamela J. Kaufmann
8 Richard Rd,
Natick, MA 01760

J. Barr Kenny
120 W. Ceniral Street
Natick, MA 01760

George Kilpatrick
3 Lincotin Place, #B
Natick, MA 01760

Robert W. Kime
36A Central Street
Natick, MA 01760

Lisa Lacey
10 Florence St.
Natick MA 01760

Lisa Langan

1 Melody Way
Natick, MA 01760
(508) 653-4074

K. Michael Larson
4 Arcadia Rd.

- Natick, MA 01760
{508) 6855-8982

Emma Ola LeBlanc
5 Lowell Rd.
Natick, MA 01780
(508) 652-5087
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Sandra Levey
36 Silverhill St., #14
Natick, MA 01760

Leslie R. Levine
23 Pitts Street
Natick, MA 0176
(508) 655-3126

Carlos Leyva
Florencia Leyva
12 School Street
Natick, MA 01760
(508) 545-0498

Amy Lurier

3 Whitridge Rd.
Natick, MA 01760
{508) 650-0246

Janet Macy
11 Crescent Sireet
Natick, MA 01780

Kathleen A. Mahoney
26 Traverse Rd.
Natick, MA 01780
{508) 653-5330

Jane Morris McColl
4 Megonko Rd.
Natick, MA 01760

Maurice F. McTigue
60 E. Central Street, #204
Natick, MA 017860

Joseph G, Melideo
44 Beacon Street
Natick, MA 01760
(508) 647-4974

Stephanie Mesner
45 Lakeview Ave.
Natick, MA 01760
(508) 847-4974
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Jill A, Miller

61 Lakeshore Rd.
Natick, MA 01760
{508) 653-6176

Lisa Larson Miller
& Oakland Terrace
Natick, MA 01780
(508) 650-4273

John Jd. Mingolelii
Christine Mingolelli
24 Lakeshore Rd.
Natick, MA 01760
(508) 655-5276

- Mark Modell

1 Arcadia Rd.
Natick, MA 01760
(508) 650-4855
Maria T. Mulloy
31 Fairway Circle
Natick, MA 01760

Julie Myers

57 East Central Street

Natick, MA 01760

Barbara L. Newton
22 Lakeshore Rd.
Natick, MA 01760
(508) 653-9459

Myrissa Newman
Melissa Newman
3 Heidi Lane

Natick, MA 01760

Katherine Oniey
10 David Dr.
Natick, MA 01760

Audrey Olson
35 W. Central Street
Natick, MA 01760
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Susan W. O'Connell
18 Bay State Rd.
Natick, MA 01780
{508) 653-6159

Ssan O'Donnsll
Shannon O'Donnell
27 Wellesley Ave.
Natick, MA 01760

Ronald Ordway
Nora Ordway

20 Loker Strest
Natick, MA 01760
(508) 653-9336

David K. Owen
5 Sherman Street
Natick, MA 01760
(508) 653-1541

Eric R. Parker

19 Arcadia Rd.
Natick, MA 01760
(508) 545-1155

Alison Parnes

9 Fiske Lane
Natick, MA 01760
(508) 653-8545

Lisa Perry

29 Lakeshore Rd.
Natick, MA 01760
(508) 653-2327

Mary Ann Pingalore
21 Crescent Street
Natick, MA 01760

Melissa K Probst

120 W. Central Street

Natick, MA 01760
(508) 653-9246
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Joseph Ranucci
Barbara Ranucci
23 Lakeshore Rd.
Natick, MA 01760
(508) 651-9533

- Chai Rao
14 Chester Street
Natick, MA 01760
{508) 655-0441

Timothy A. Repella
1 Brookdale Rd.
Natick, MA 01760

David A. Resmini
Jacquelynn Resmini
21 Wellesley Ave
Natick, MA 01760 .

Darlene L. Rideout
36 W. Central Street
Natick, MA 01760

" Deborah Ridings
13 Crescent Street
Natick, MA 01760
(508) 653-5764

Lori B. Rosen

120 8. Main Sfreet
Natick, MA 01760
(508) 655-5724

Dr. Edward M. Salamoff
Susan Salamoff

8 Riverbend Dr.

Natick, MA 01760

(508) 655-1978

Elien G. Schneiderman
Joni Schneiderman

13 Wellesiey Ave.
Natick, MA 01780
(508) 851-9258



Guy A. Schrag

54 Rockland Street
Natick, MA 01760
(508) 655-0746

Kathryn S. Scott
72 Gien Street
Natick, MA 01760

Lamech Sebamaritta
57 East Central Street
Natick, MA 01760

Carol Johnson Shedd
7 Wilson Street
‘Natick, MA 01760
(508) 653-4054

Winola Sinclair

8 Walcott Street
Natick, MA 01760
(508) 853-3988

Falguni V. Singh
Sanjeev Singh

5 Crescent Street
Natick, MA 01760
(508) 653-4726

C. Nancy Smith
40 Beaverdam Rd.
Natick, MA 01760

Susan G. Taylor
7 Greenleaf Rd.
Natick, MA 01760
(508) 655-4474

Anthony P. Tavilla
Josephine Tavilla
15 Crescent Street
Natick, MA 01760
{508) 650-5303

Sheila S. Thomas
4 Sherwood Rd.
Natick, MA 01760
(508) 653-4294



Janis E. Townsend
31 Harwood Rd.
Natick, MA 01760
(508) 655-3171

Jeffrey Valanzola
11 Bayberry Rd.
Natick, MA 01760

Katrinka J. Vanderbie
24 Pinewood Ave
Natick, MA 01760
(508) 653-1421

Meghan Veglia
10A Durant Rd.
Natick, MA 01760

Kevin G. Vinnicombe
2 Waban Street
Natick, MA 01760

Dianne Whalen

1 Post Oak Lane #13
Natick, MA 01760
(508) 855-4765

Emily Wight

69 Macarthur Rd.
Natick, MA 01760
{508) 655-5341

Evelyn R. Wilcon

34 Silver Hill Lane, #2
Natick, MA 01760
(508) 655-1658

R. Kimberly Winters
8 Park Ave.

Natick, MA 01760
(508) 655-2773

Jodi B. Winston
45R Lakeview Ave.
Natick, MA 01760
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John A. Wisslesworth
3 Heidi Lane
Natick, MA 01760

Salme Woodington
4 Crescent Strest
Natick, MA 01760

Robert Zaiger

19 Fox Hill Drive
Natick, MA 01760
(508) 655-6591

Martin E. Levin, Esq.
Stern, Shapiro, Weissberg & Garin, LLP
90 Canal Street

Boston, Massachusetis, 02114
Telephone: (617) 742-5800

Fax: (617) 742-5858

Dated: August 19, 2009
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CERTIFICATE OF SERVICE

. Martin E. Levin, certify that a true and complete copy of the NOTICE OF
CLAIM FOR ADJUDICATORY APPEAL was served by certified first class, U.S.
mail, on this date, to the following:

Massachusetts Department of Conservation and Recreation
Office of Water Resources

251 Causeway St.

Boston, MA 02114-2104

Atin: Tom Flannery

Natick Conservation Commission

Town Hall

13 East Central Street

Natick, MA 01760

Massachusetts Department of Environmental Protection

Northeast Regional Office
! ,? 4 f]

205B Lowell Street
Martin E. Levin

Wilmington, MA 01887
Dated: August ” , 2009







